State of Wisconsin
Court of Appeals
District |

In re the Marriage of Appeal Case No. 01-2436

Jan Raz
Petitioner- Respondent- Cross-Appellant,
V.

Mary A. Brown DDS
Respondent-A ppellant-Cross-Respondent

BRIEF OF
CROSS-APPELLANT

Appeal from the orders of the
Circuit Court of Milwaukee County, Branch 29
The Honorable Michael Guolee
Tria Court Case No. 90-FA-903638

Mr. Jan Raz, Pro se

10120 W Forest Home Avenue
Hales Corners, WI 53130

(414) 425-4866



TABLE OF CONTENTS

Table of Authorities
Statement of |ssues
Statement on Oral Arguments
Statement on Publication
Statement of the Case
Arguments
Issue 1 - regarding declaratory judgement
I ssue 2- regarding child support during period of litigation
(Arguments are combined with Appellant’sissue 2 and
are include on page 21-33 of brief of respondent)
Relief requested

Statement on certification

28

30

33



TABLE OF AUTHORITIES
Wisconsin Cases Pages
Barstad v. Frazier, 118 Wis. 2d 549 (1984) 9,10, 13

Grant County Service Bureau v. Treweek, 19 Wis. 2d 548, 552 (1963) 23

Johnson v Johnson, 78 Wis. 2d 137, 148 10
Wisc Statutes.
757.02 (1) 4
765.001 (2) and (3) iv, 2, 5,12, 28, 31
767.045(1)(a) 2 and (4) iv, 2,5, 6,14, 21, 22 23, 24, 26, 30
767.11(10) and (14) iv, 2,5, 6,14, 21, 22 23, 24, 26, 30
767.24(1m) 22,24
767.24(4)(a) iv, 2,5, 6,14, 21, 22, 23, 24, 26, 30
767.24(4)(b) 10, 22, 24, 26
767.24(5) iv, 2,5, 6, 14, 21, 22, 23, 24, 26, 30
767.32 (1) (a) 28
767.325 (1) (b) iv, 2,5, 6,14, 21, 22, 23, 24, 26, 30
806.04(10) 25
1987 by Wisconsin act 355 11

Administrative rules

DWD 40 28



Federa Cases.

Bush v Gore 531 US 98 (2000) 14
Dunn v. Blumstein, 405 US 330, 342-43(1972) 20
Troxel. v. Granville 530 U.S. 57 (2000) 2,3,9,10, 13,17, 19, 26, 31

Federal Statutes and codes

42 USC 1983 25
US Constitution

Article VI, Clause 2 4

14th amendment iv, 2, 3, 10, 12, 25, 28, 29

Institute for Research on Poverty
Studies on placement outcomes in Wisconsin
May 1997, report 11
December 2001/January 2002, report 11, 18

January 2002, report 11



2.

CROSS-APPELLANT’S- STATEMENT OF ISSUES

Whether the application of Wis Stat. 767.045(1)(a)2, 767.045(4), 767.11(10),
767.11(14), second sentence of 767.24(4)(a), 767.24(5), and 767.325 (1)(b),
in cases where there is no credible evidence that either parent is unfit or that
aplacement proposal that maximizes placement of the child with both parents
would be harmful to the child, is unconstitutional, and whether the court
therefore erred by not considering Jan’'s request for costs to secure his
fundamental rights and to bring this action.

The court found the provisions of 767.045(4) to be
constitutional, denied Raz's motion to consider a less adversarial
approach to resolving the placement issue. The court also dismissed

Raz’ s motion to find all of the above statutes unconstitutional .

(Issue 2 was deleted from this pdf version of this brief)



STATEMENT ON ORAL ARGUMENT

The appellant, Jan Raz, believes oral argument will not be needed as the brief
sufficiently provide the facts and arguments for the court to render a decision.

However, if the court wishes the petitioner to present oral argumentsin this case he

will be happy to do so.

STATEMENT ON PUBLICATION

The appellant, Jan Raz, would encourage publication of this case.



STATEMENT OF CASE AND FACTS

For a statement of case and facts see the BRIEF OF RESPONDENT



ARGUMENTS

I.  THE APPLICATION OF WIS STAT. 767.045(1)(a)2, 767.045(4),
767.11(10),  767.11(14), SECOND SENTENCE OF 767.24(4)(a),
767.24(5), AND 767.325 (1)(b), IN CASES WHERE THERE IS NO
CREDIBLE EVIDENCE THAT EITHER PARENT ISUNFIT ORTHAT
A PLACEMENT PROPOSAL THAT MAXIMIZESPLACEMENT OF
THE CHILD WITH BOTH PARENTS WOULD BE HARMFUL TO
THE CHILD, IS UNCONSTITUTIONAL, AND THE COURT
THEREFORE ERRED BY NOT CONSIDERING JAN'S REQUEST
FOR COSTS TO SECURE HIS FUNDAMENTAL RIGHTS AND TO
BRING THISACTION.

A. Applicable Laws
The Fourteenth Amendment of the United States Constitution states,

“no State shall . . . deprive any person of life, liberty or property,
without due process of law; nor deny to any person within its
jurisdiction the equal protection of the laws.”

The essence of this constitutional principle is that like persons in like
circumstances will be treated similarly.

On June5, 2000, the United States Supreme Courtin Troxel v. Granville, 530
U.S. 57, 65 (2000) , affirmed

“ the interest of parents in the care, custody, and control of their
children - is perhaps the oldest of the fundamental liberty interests
recognized by this court.”

The Supreme Court also stated,

"Inlight of this extensive precedent, it cannot now be doubted that the
due process clause of the Fourteenth Amendment protects the
fundamental right of parents to make decisions concerning the care,
custody and control of their children.” Id. at p.66



and

"So long as a parent adequately cares for hisor her children (i.e, is
fit), therewill normally be no reason for the stateto inject itself into the
private realmof the family to further question the ability of that parent
to make decisions concer ning therearing of that parent'schildren.” Id.
at p.68, 69

and acknowledged a

“traditional presumption that afit parent will act inthe best interest of
his or her child."Id. at p.68.

It also made clear that

"the Due Process Clause does not permit a state to infringe on the

fundamental right of parents to make child-rearing decisions simply

because a state judge believes a 'better' decision could be made.” 1d.

atp.72, 73.

While Troxel involved a placement dispute between a parent and a
grandparent, in disputes between twofit parents, the due processand equal protection
provision of the 14™ amendment of the United States Constitution suggest the
fundamental rights of both parents must be treated equally. The wisdom of Troxel is
no less applicable to disputes between parents. If anything more applicable.

Numerouspreviouscasesinvolving parental rightsarecitedin Troxel and other
briefs in the record of this case. For the sake of not being redundant they are not

repeated in this brief.

A parent’ s ability to make personal choices regarding the care and nurture of



hisor her childrenisdirectly proportional to that parent’ sphysical accessto hisor her
children. Thus, the only way two parents living separately can equally exercise this
responsibility and right isif each isafforded the samethe opportunity to assume equal
physical placement of his or her children. Thus, EACH PARENT HAS A
FUNDAMENTAL RIGHT TOASSUME EQUAL PERIODSOF PLACEMENT
OF THE CHILDREN, unlessthereis credible evidence that a parent is not fit, that
this placement would be harmful to the children, or that circumstances of the parties
do not allow this. If a parent is not willing or able to assume equal periods of
placement, or circumstances do not allow this to be practical, each parent has a
fundament right to assume maximum placement periods the placement periods each
has with the children. Thisright isfundamental, not onethat parents must win
asaresult of alengthy, intrusive and costly legal battle, or compromise smply
to reach a stipulated agreement to avoid such a battle.

Article VI, Clause 2 of the United States Constitution points out:

This constitution, and the laws of the United Sates ...... shall be the

supreme law of the land; and the judgesin every state shall be bound

thereby, any thing in the constitution or laws of any state to the

contrary notwithstanding.

The court’ s responsibility to support these fundamental rightsif further
established in Wisc. Stat. 757.02 (2);

Every person elected or appointed justice of the supreme court, judge

of the court of appeals, judge of the circuit court or municipal judge,
shall take, subscribe and file the following oath:  “I, .... do solemnly
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swear that | will support the constitution of the United States and the
constitution of the state of Wisconsin”

Wis. Stat. 767.045(1)(a) 2, 767.045(4) , 767.11(10), 767.11(14) , the second
sentenceof 767.24(4)(a), 767.24(5), and 767.325 (1)(b), aresimilarly unconstitutional
because they allow the state to intrude into the private realm of the family without
first requiring a preliminary determination as to the unfitness of a parent or that a
parent’s placement proposal which maximizes placement of the child with both
parents would be harmful to the children. These statutes allow a mediator, placement
study evaluator, guardian ad litem or judge to be guided by “ the best interest of the
child” criteria and have no safeguards that a mediator, placement study evaluator,
guardian ad litem or judge must strive first and foremost to equally support the
fundamental rights of both parents. Thusthey allow an unconstitutional intrusioninto
the family.

Furthermore, since Wis Stat. 767.325 (1)(b) provides unnecessary and
irrational legal obstacles which preclude many fit parents from fully exercising this
fundamental right, without any compelling state purpose, this provision is aso

unconstitutional.

B. The statutesin question are asfollows:

767.045(1)(a) Thecourt shall appoint aguardian ad litemfor aminor childin any
action affecting the family if any of the following conditions exists:
2. Legal custody or physical placement of the child is contested.



767.045(4) Responsibilities. Theguardian ad litem shall bean advocatefor the best
interests of a minor child asto paternity, legal custody, physical placement and
support

767.11(10) POWERS AND DUTIES OF MEDIATOR. A mediator assigned
under sub. (6) shall be guided by the best interest of the child and may do any of
the following, at his or her discretion.

767.11(14) LEGAL CUSTODY AND PHYSICAL PLACEMENT STUDY

... the court may order a person or entity designated to the county to investigate the
following matters relating to the parties:

3. Any other matter relevant to the best interest of the child.

Wisc. Stats 767.24(4) Allocation of physical placement.
(@) ....(second sentencer eads).. In determining the all ocation of periodsof physical
placement, the court shall consider each case on the basis of the factorsin sub. (5).

767.24(5) Factors in custody and physical placement determinations. In
determining legal custody and periods of physical placement, the court shall
consider al facts relevant to the best interest of the child. The court may not
prefer one potential custodian over the other on the basis of the sex or race of the
custodian. The court shall consider reports of appropriate professionalsif admitted
into evidencewhenlegal custody or physical placement iscontested. Thecourt shall
consider the following factors in making its determination:

(a) The wishes of the child's parent or parents.

(b) The wishes of the child, which may be communicated by the child or through
the child's guardian ad litem or other appropriate professional.

(c) The interaction and interrelationship of the child with his or her parent or
parents, siblings, and any other person who may significantly affect the child's best
interest.

(d) The child's adjustment to the home, schoal, religion and community.

(e) The mental and physical health of the parties, the minor children and other
persons living in a proposed custodial household.

(f) The availability of public or private child care services.

(g9) Whether one party islikely to unreasonably interfere with the child's continuing
relationship with the other party.

(h) Whether thereis evidencethat aparty engagedin abuse, asdefinedins. 813.122
(D (a), of the child, as defined in s. 48.02 (2)

(i) Whether there is evidence of interspousal battery as described under s. 940.19
or 940.20 (1m) or domestic abuse as defined in s. 813.12 (1) (a).

(1) Whether either party hasor had asignificant problem with al cohol or drug abuse.
(k) Such other factorsasthecourt may ineachindividua casedeterminetoberel evant.

(These factors were revised somewhat in May 1, 2000).

767.325 Revisions of legal custody and physical placement orders.
(D(b) After 2-year period.



1. Except as provided under par. (a) and sub. (2), upon petition, motion or order to

show cause by a party, acourt may modify an order of legal custody or an order of
physical placement where the modification would substantially ater the time a

parent may spend with his or her child if the court finds all of the following:

a The modification isin the best interest of the child.

b. There has been a substantial change of circumstances since the entry of the last order
affecting legal custody or the last order substantially affecting physical placement.

2. With respect to subd. 1., there is arebuttable presumption that:

a. Continuing the current allocation of decision making under alegal custody order isinthe
best interest of the child.

b. Continuing the child'sphysical placement with the parent withwhomthe child residesfor
the greater period of timeisin the best interest of the child.

3. A change in the economic circumstances or marital status of either party is not
sufficient to meet the standards for modification under subd. 1.

Thisappeal does not challenge the application of these statutesin caseswhere
“the court has reason for special concern as to the welfare of a minor child.” It
only challenges the constitutionality of applying these statutesin the large portion of
caseswhen both parentswant to fully participateintheraising of their children, there
Isno credible evidence that either parent is unfit or that a placement schedule which
maximizes placement of the children with both parents would be harmful to the

children, and legal custody or physical placement of the child is merely contested.

C. Standing toraise thisissue:

While the trial court, after applying the above statutes, ultimately reached a
conclusion in this case that it isin the best interest of the children to allow them to
benefit from both their parentsfor the short period of timethey haveleft until they are

adults, and ordered an equal placement of the children with both parents, Mary isnow



appealing the court’ s placement order.
Jan raised the constitutionality issue on numerous occasions:
1. InaMarch 15, 1999 “Brief in support of motion to consider
alternative approach to deciding placement” (R-64; R-App:84-91) ina
response to Mary’s motion to modify placement.
2. InhisJuly 1, 1999 “Motion to modify placement” (R-74; R-App:92-95).
3. InaAugust 16, 1999 |etter to Judge Guolee (R-77; R-App:96-97).
4. InaMarch 8, 2001 “Motion for declaratory Judgement and Order” (R-109;

R-App:98-108).

Jan israising this issue again on appeal, not only to establish the only proper
legal standard a court must apply in placement disputes such as this one but also
because the application of these statutes has forced Jan, the children and Mary to
endure a highly intrusive two and a half year long process, and caused Jan to incur
morethan $60,000 in costs (not including hislost productivity at work or costsrel ated
tothe child support motion), to securethisfundamental and civil right. It deprived Jan
of hisfundamental and civil right to equally participate in the raising of hischildren
since his divorce in 1991 and more specifically for a period of more than 25 month
prior, from March 15, 1999 (when Jan filed a brief to consider alternative approach

to deciding placement) to June 7, 2001 (the effective date of the court’ srevised order).



Additionally since Jan still isadivorced father of aminor child, these statutes would
apply to any future motion to modify placement in this case.

These statutes do not impact only thisisolated case. They are used every day
in every county in Wisconsin to restrict the rights of many fit parents, like Jan, who
want to fully participate in the raising of their own children. They result in
encouraging, coercing, or threatening many parents to agree to stipulations that
compromisetheir fundamental right or forcethem and childrento endureanintrusive,
costly and destructive legal process. As demonstrated by this case, parents that are
forced to compromise this basic equal right often return to the court, which not only
results in further conflict for the family but also results in tying up valuable court
resources, which could be better spent in dealing with the more difficult caseswhere
one or both parents are unfit or parents live far away from each other.

Jan therefore urges this Court to address thisissue since thiswould have afar

reaching impact on many Wisconsin families.

D. Barstad v. Frazier

At first impression, this Court may believe Barstad v. Frazier , 118 Wis. 2d
549 is controlling in this case. In Barstad, which involved a third party dispute
similar to Troxel, the Wisconsin Supreme Court did not deal with the issue of

placement disputes between two fit parents. The court, however, made only a



passing comment, without any analysis of thisissue:

“This court has accepted the principle that between parents in a

divorce action the“ best interest of the child” isgenerally applied as

to which parent is awarded custody.” Id. at 555

Barstad is based on obsolete statutory law, old societal patterns on parenting
In non-intact families, and is not asto the point asthe higher court decisionin Troxel.
Itisthereforeincumbent on this Court to carefully examinethevalidity of the Bar stad
decisionin light of the following:
1. The United States Supreme Court has consistently and most recently in 2000,
ruled parental rights are fundamental rights. This court has never made a distinction
between mothersv fathers, black parentsv white parents or parentsin intact families
vs non-intact families. The due process and equal protection provisions of the 14"
amendment of the United States Constitution protect the responsibilitiesand rights of
al parents regardless of their gender, race or marital status.
2. Johnson v Johnson, 78 Wis. 2d 137, 148 cited in Barstad, did not deal with the
issues of placement or physical custody of children, but merely legal custody or
decision making regarding medical treatment issues.
3. The term physical placement, which is the major source of conflict between
parents such as those in this case, did not exist in statutes in 1984. The statutory

provision 767.24(b) stating “ A childisentitled to periods of physical placement with

both parents’ and the burden of proof “unless, after a hearing, the court finds that
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physical placement with a parent would endanger the child's physical, mental or
emotional health” was created in 1987 by Wisconsin act 355. This act also alowed
the court to award joint custody even if one parent does not agree to joint custody.
Thusin 1987, the Wisconsin legislature overruled this Wisconsin Supreme Court
finding, by requiringthesameharm burden of proof for divorcecasesasinthird
party cases. This suggests that “the best interest of the child” criteria may be used
only after afinding, that aparent if unfit or that maximizing placement with a parent
would be harmful to the child.

4, Recent studies of Wisconsin casesby the I nstitute for Research on Poverty (R-
App:109-112) indicate that prior to 1987, the number of shared placement cases
accounted for less than 2.5% of all cases. This number has increased to 23.1% in
1996-8, with 15.1% of the cases being awarded equal placement. (R-App:113-115).
Another recent IRP report which found a 90% compliance rate three years after the
original order further supportsthat equal placement ordersareworking.(R-App:116-
117) These reports demonstrate that parents can adequately exercise their
fundamental parental responsibilities and rights during their respective equal
placement periods. They also demonstrated that when the a state statutes reduce legal
obstacles for parents to exercise their responsibility to their children, such as 1987
Wisconsin Act 355 did, many parents will do so.

5. To suggest that the fundamental rights of parents established by the United

11



States Supreme Court in the context of a parent and third-party dispute does not
similarly apply to disputes between two parentsisin direct conflict withthevery basis
of our justice system. It suggests that when parents divorce, rather than each parent
having an equal interest in this fundamental right, both parents have no rights. It
suggests both parents are presumed to be unfit and each must prove to the court that
they are worthy of the right to raise their own children. Thisis contrary to the very
foundation of the American system of justice because, rather than being innocent until
proven guilty, both parents are presumed guilty until proven innocent.

In practice, partly dueto historic societal roles of parentsand statisticson court
rulings, thereisan unwritten presumption that the mother gets custody and primary
placement of the children and the father pays child support to the mother. While this
presumption is not defined anywhere in the statutes, and is contrary to the equality
principles established by law in 765.001(2) and the equal protection provision of the
14" amendment, itisvery real. The net result isthat the legal process treats a mother
asinnocent until proven guilty, and afather as guilty until proven innocent. Inlight
of thispresumption, in casesinvolving two fit parents, the equal fundamental right of
the mother is usually fully supported, while the equal fundamental right of the father
IS subject to negotiation and compromise.

Asinthis case, fathers who merely want to fulfill their responsibilities to the

children by providing for their careduring equal periodsof placement areoftenforced
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to accept 25-45% placement or endurealengthy, intrusiveand costly legal battle. This
violatesthecivil rights of those fathers who are encouraged, coerced or threatened to
agreeto stipul ated agreementsthat deny them equal periodsof placement against their
will and deniesthe children the opportunity to an equally important rel ationship with
their father.
6. In Barstad at p. 555, The Wisconsin Supreme Court noted.
“But a change of custody may result in as complete a severance of-
parent ties as does termination. The day to day contact between the
child and one having custody can create a relationship that may leave
the birth parent almost an intruder. All of the day to day interactions
between a parent and child are bound to be diminished if not
eliminated where the parent comes to the scene as a court permitted
“vigitor.””
The court, however, did not address the issue of: Why the termination of

parental rights standard should not be used to protect a natural parent from being

turned into “a court permitted visitor” by the other natural parent?

E. The best interest of the child criteria isinsufficient legal basis to
obstruct this equal fundamental right

There are currently 16 factors in 767.24(5)( more since 5/1/2001), that a
mediator, guardian ad litem or court may considered in determining what is “in the
best interest of the child” inresolving achild custody and placement conflict between
two parents. Asnoted in Troxel v. Granville, 530 U.S. 57, 63 (2000) , in 1998, the

Washington State Supreme Court found the states's third party visitation statutes,
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which allow the court to award custody to third parties based solely on what the court
determines is “in the best interest of the child”, to be unconstitutional. The
Washington court ruled “the Constitution permitsa Stateto interferewith theright
of parentsto rear their own children only to prevent harm or potential harm to a
child.”

The application of these Wisc. Stat. 767.045(1)(a) 2, 767.045(4) , 767.11(10),
767.11(14) , second sentence of 767.24(4)(a), 767.24(5), and 767.325 (1)(b) dealing
with determination of child placement in divorce and paternity cases, sincethey do not
apply this same harm standard, is similarly unconstitutional.

In Bush v. Gore 531 U.S. 98, 109 2000, the US Supreme Court, noted :

“When a court orders a statewide remedy, there must be at |east some
assurance that the rudimentary requirements of equal protection and
fundamental fairness are satisfied.”

and ruled that

“ The recount mechanism implemented in response to the decisions of
the Florida Supreme Court (“ to consider theintent of thevoter” ) do not
satisfy the minimum requirement for non-arbitrary treatment of voters
necessary to secure the fundamental right.” Id. at p. 105.

While*“the best interest of the child” isawell-meaning legal concept in theory,
thecriteriaset forthin 767.24(5) isso broad and vague asto be susceptibleto arbitrary
Interpretation by amediator, guardian ad litem, psychol ogist or acourt thereby yielding
significantly different resultsand constituting aconvenient disguisefor discrimination

based on gender of the parent. Like“theintent of the voter”, “ the best interest of the
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child” doesnot satisfy the minimum requirement for non-arbitrary treatment of parents

necessary to secure the equal fundamental rights of both parents.

The arbitrary nature of this criteriais clearly illustrated by the fact that in this
case two psychologists, a GAL and ajudge all came to a different conclusion as to
what is in the best interest of the children, based on the same circumstances of the

parties.

In addition to Jan’s every other weekend placement periods:

Dr. Crandell recommended placement every Thursday overnight, and two

weeks in the summer. (R-144:101-102)

Dr. Ackerman recommended no mid-week overnight placement but two dinner
visits per week and three weeks during the summer. (R131:Trial Exhibit 17; A-App.1-

5)

The guardian ad litem, Attorney Hansen, recommended every Thursday

overnight placement and six weeks during the summer. (R-111:A-App.6-9)

Judge Goulee found this to be alternating weeks of placement throughout the

entire year.

All of this speculation an opinioning, and the emotional and financial costs

attached to it could have been avoided, with the same result being reached, had the
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court merely began with the constitutionally mandated position that both parents are

entitled to assume equal placement of their children.

Thusasdemonstrated in this case, the best interest of the child criteriadoesnot
satisfy the minimum requirement for non-arbitrary treatment of parents necessary to
secure the equal fundamental rights of both parents, even in the same county. This
arbitrary treatment may further vary from judge to judge, county to county and based

on the ability of each parent to afford and get effective legal representation.

A child placement conflict usually arisesbetween twofit parents, that both love
their children and want to continue to be responsible for their care, but one parent
acting out of anger, selfishness or vindictiveness doesn’t want to share the joys of
raising the children, wantsto have full parental control over the children and/or wants
the disproportionate child support entitlement that the greater placement parent is
usually awarded in Wisconsin. These goals can be achieved by diminishing the
parental role of the other parent. This leaves the other parent with the option of
accepting a minimized parental role or enduring a long intrusive, destructive and
expensivelegal battle over the placement of the children, to determinewhatisin“the

best interest of the child”.

The adversarial contest encourages parentsto throw mud at each other, make

big issuesout of small incidents, makefal se accusationsabout the other parent and use
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the children asweapons against the other parent. After thefight isover everyonethen
expects both parents to be nice to each other and co-parent these children. Many
parents( particularly fathers) who cannot endure the emotional and financial cost of
this process are disenfranchised from their children. This clearly is not in the best

interest of the children.

Thelegal community has also broadly embraced an unwritten philosophy that
a stipulated agreement or order where both parties are unhappy is a good agreement
or order. Thus, when a parent is respectful of the other parent’ s fundamental role and
only asksthe court for equal placement of the children, this parent is often denied his
or her equal fundamental right merely because, “the best interest of the child” criteria
isarbitrarily applied just to make sure both parents are unhappy in reaching astipul ated

agreement or order.

InTroxel, thegrandparentswanted placement every other weekend. Themother
asked the court to order placement with the grandparents one day amonth. Thetrial
court ordered placement with the grandparents one weekend a month. Since the
United States Supreme Court ruled in Troxel, that the compromise placement
schedule ordered by the trial court was an “unconstitutional infringement” of the
parent’s fundamental right to decide what is in the best interest of the child, the
current process of encouraging, coercing or threatening fit parents to enter into

stipulated agreements which deny aparent equal periods of placement of the children

17



against his or her will, based merely on the recommendations of what a mediator,
guardian ad litem, and psychologist thinksin the best interest of the children, alsofails
to meet the heightened protection against government interference and is an

“unconstitutionally infringement” of that parent’s equal fundamental right.

Similarly, acourt order which deniesafit parent equal periods of placement of
their children against hisor her will, based on merely what a court findsisin the best
interest of thechildren, alsofailsto meet the heightened protection agai nst government
interference and is an unconstitutional infringement on that parent’s right to due

process and equal protection.

The fact that approximately 90% of unequal or sole placement orders give the
mother greater placement, (IRPreportin R-App:113-115) support the conclusion that
the “The best interest of the child” criteriais aso a convenient disguise for gender

bias.

In these cases the requirement for mediation, the appointment of aguardian ad
litemand psychological evaluations, unnecessarily increase the conflictinthefamily,
the cost of litigating this issue and deprive both parents of substantial amounts of
money that could have instead been shared with the child. This expense not only
damages the ability of one or both parentsto providefor the emotional and economic

needs of the children, it also uses up valuable court resources and is an unnecessary
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expense for taxpayers.

The United States Supreme Court noted in the Troxel 530 U.S. 57, 75 (2000)

that this further impinges on the fundamental rights of the parents:

“The burden of litigating a domestic relations proceeding can itself be
“ so disruptive of the parent-child relationship that the constitutional
right of a custodial parent to make certain basic determinations for the
child’ s welfare becomes implicated.”

While these statutes and “the best interest of the child” criteria is a well-
meaning legal concept in theory, when it isused in an adversarial legal process, as
demonstrated in history of this case, it not only violates the fundamental rights of one
or both parents, but in many casesit does more harm to the children and their families

than good.

F. Courts must use “less-drastic means’ to resolve placement
disputes

The United States Supreme Court further noted in Troxel 530 U.S. 57, 65 (2000)

“We have long recognized that the (14th)Amendments' s Due Process
Clause, ... “ guarantees more than a fair process.” ... The clause also
includes a substantive component that “ provides heightened protection
against government interference with certain fundamental rights and
liberty interests.”

In Dunn v. Blumstein, 405 US 330, 342-43(1972) the United States Supreme
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Court noted

“The Sate cannot choose means that unnecessarily burden or restrict
constitutionally protected activity. Statutes affecting constitutional
rights must be drawn with* precision,””  and “If there are other,
reasonable ways to achieve those goals with a lesser burden on
constitutionally protected activity, a State may not choose the way of
greater interference. If it acts at all, it must choose ‘less drastic
means.”

A reasonable and “less drastic means’ to resolve placement disputes between
two fit parentsisto require both parentsto submit aparenting plan which defines what
each parent believesisinthe best interest of the child to satisfy hisor her responsibility

to the child.

The court should then hold a preliminary hearing to determine if there is any
credible evidence that aparent isunfit or that a placement schedul e which maximizes
placement of the children with both parents would be harmful to the children. If the
court finds there is no credible evidence to raise a concern as to the welfare of the
child, the court should simply support equally each parent’s fundamental right by
setting an equal placement schedule or one that maximizes placement of the children
with both parents, if equal placement is not feasible or desired by either parent. The
court must simply presume that each parent will act in the best interest of the child
whileinhisor her placement. Thisisalessdrastic way to resolve the child placement

conflict and equally support each parent’s fundamental right and does not require the

20



further intrusion of a mediator, guardian ad litem, psychologist or the court into this
family ascalled for Wisc. Stat. 767.045(1)(a) 2, 767.045(4) , 767.11(10), 767.11(14)

, second sentence of 767.24(4)(a), 767.24(5) and 767.325 (1)(b).

The* substantial change of circumstances’ criteriato modify an existing order
in Wisc. Stat. 767.325 (1)(b) may be intended to reduce the burden of litigating a
domestic relations proceeding resulting from the application of the statutes being
challenged in this appeal, but in light of the availability of this less-drastic means to
resolve placement disputes between parents, this provision acts to “ unnecessarily
burden or restrict constitutionally protected activity” and obstructs many fit, loving
and responsible parentsfrom exercising their full fundamental responsibility and right

participate in the upbringing of their children. It is therefore also unconstitutional .

Furthermore thereisno compelling or even arational state purpose to obstruct
the fundamental role of fit parents per 767.325 (1)(b) 3. A change in the economic
circumstances or marital status of either party is not sufficient to meet the standards
for modification under subd. 1. Both of these provisions can provide amore positive
environment for raising children and therefore there is not even a rational basis to

obstruct fundamental rights based on these provisions.

G. Framework of “lessdrastic means’ to resolve placement disputes
already existsin statutes
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Wisconsin statutes now partially mandate the framework of such amethod in
the new provisions of 767.24(1m) which setsfor the requirements of a parenting plan,

the last sentence of 767.24(4)(a) and 767.24(b) which read

767.24(4)(a) (third sentence was added as of 5/1/2000) “The court shall
set a placement schedule that allows the child to have regularly
occurring, meaningful periods of physical placement with each parent
and that maximizes the amount of time the child may spend with each

parent, taking into account geographic separation and accommodations
for different households.”

767.24(b) “A child is entitled to periods of physical placement with
both parents” and the burden of proof “unless, after ahearing, the court
finds that physical placement with a parent would endanger the child’s
physical, mental or emotional health”

While the framework for such an approach is now set fort in the statutes, Wisc. Stat.
767.045(1)(a) 2, 767.045(4) , 767.11(10), 767.11(14) , second sentence of
767.24(4)(a), 767.24(5), and 767.325 (1)(b) still mandate the intrusion of mediators,

guardians ad litem, psychologists, merely if the parents do not reach agreement asto

custody and placement of the children.

Thedirectiveinthesecond sentenceof Wisc. Stats767.24(4)(a) Indetermining
the all ocation of periods of physical placement, the court shall consider each case on
thebasisof thefactorsinsub. (5) andin767.24(5) “ Indetermining legal custody and
periods of physical placement, the court shall consider all facts relevant to the best

interest of the child.” conflict with the court’s responsibility to equally support the
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fundamental and statutory right per 767.24(4)(b) to placement of both parents and the

more recent directive in the last sentence of 767.24(4)(a).

Grant County Service Bureau v. Treweek, 19 Wis. 2d 548, 552 (1963)

provides direction in resolving conflicts between competing statutes:

Under well-established rules of statutory construction, the more- recent
and more specific statute controls and exists as an exception to the
general statute.

Theprovisionsof 767.24(1m) (added asof 5/1/2000) which setsforththe
requirements of a parenting plan, the third sentence of 767.24(4)(a) which mandates
maximizing placement with both parentsand 767.24(4)(b), which establishesthe harm
standard, are more recent and specific than the vague “ best interest of thechild” or the
“substantial change of circumstance” standard mandatedin Wisc. Stat. 767.045(1)(a)
2, 767.045(4) , 767.11(10), 767.11(14) , second sentence of 767.24(4)(a), 767.24(5),

and 767.325 (1)(b).

The provisions of 767.24(1m), the third sentence of 767.24(4)(a) and
767.24(4)(b) are aso consistent with the paramount legal standard for supporting
equally thefundamental rightsof both parents. Maximizing placement is quantitative
and therefore much more specific that the subjective best interest of the child criteria

So is the word EQUAL as used in the 14" amendment.
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Maximizing placement and equal-placement are synonymous in cases where
both parents are fit, both want to be fully involved in the parenting of their child, and
no circumstances exist that would make equal placement impractical. In these cases,
the only way a court can truly maximize placement isto order equal-placement. Only
If one parent wantslessthan equal placement and/or circumstances do not make equal

placement feasible, can maximizing placement result in less than equal placement.

The “the best interest of the child” criteriain these statutes may be used only
after afinding, by the preponderance of the credible evidence, that a parent if unfit or
that maximizing placement with both parents would endanger the child’'s physical,

mental or emotional health.

It istherefore incumbent on this court, not only to clarify fundamental right of

parents to assume equal placement of their children, but also to harmonize the

application of existing statutes consistent with this finding.
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H. Costs

Wisc. Stat. 806.04(10), which addresses the issue of costs for declaratory

judgements, providesfor

COSTS. In any proceeding under this section the court may make such
award of costs as may seem equitable and just.

42 USC 1983 further providesfor

Every person who, under color of any statute, ordinance, regulation,
custom, or usage, of any State or Territory or the District of Columbia,
subjects, or causes to be subjected, any citizen of the United States or
other person within the jurisdiction thereof to the deprivation of any
rights, privileges, or immunities secured by the Constitution and laws,
shall beliableto the party injured in an action at law, suit in equity, or
other proper proceeding for redress, except that in any action brought
against ajudicial officer for an act or omission taken in such officer's
judicial capacity, injunctive relief shall not be granted unless a
declaratory decree was violated or declaratory relief was unavailable.

The application of these statutes in this case violated a declaratory decree of
numerous United States Supreme Court decisions, finding that the 14" amendment of
the United States Constitution does not permit a state to infringe on the fundamental
right of parents to make child-rearing decisions, and the fourteenth amendment to the
United States Constitution demand the equal treatment of each parent’ s fundamental
right. Since the court failed to find the application of these statutesin this case to be

unconstitutional, the court failed to consider an award of costs for Jan to secure his
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fundamental right to assume equal placement of his children.

l. Conclusion

In child placement disputes between two fit parents where there isno credible
evidence that placement with a parent would be harmful to the children, the due
process and equal protection provision of the fourteenth amendment to the United
States Constitution demand the equal treatment of each parent’s fundamental right
established by numerous United States Supreme Court decisionsasdiscussed in Troxel
v. Granville and the right to placement as established by the Wisconsin legislature in

767.24(4)(b).

The state cannot allow one parent, amediator, aguardian ad litem or acourt to
minimize, obstruct or interfere with the other's equal parental role. Wis Stat.
767.045(1)(a) 2, 767.045(4) , 767.11(10), 767.11(14) , second sentence of
767.24(4)(a), 767.24(5), and 767.325 (1)(b) allow the stateto intrudeinto the private
realm of the family without any compelling state purpose. Thereisno requirement for
apreliminary determination asto the unfitness of aparent or that a parent’ s placement
proposal which maximizes placement of the child with both parentswould be harmful
to the children. These statutes are also provide no safeguards that the mediator,
placement study evaluator, guardian ad litem or judge must first and foremost strive

to equally support the fundamental rights of both parents. These statutes are therefore
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unconstitutional.

First and foremost, Wisconsin lawsregarding thefamily should act to servethe
childrenand familiesin Wisconsin. They should promote cooperation between parents,
not provide incentives for litigation. They should not be concerned about preserving
the ability of family law professionals to continue to provide their services at the
expense of Wisconsin children, parents, and taxpayers. Mediators, psychologists,
guardiansad litem, court commissionersand judgesdo not love the children and don’t
have to live with the consequences of their recommendations or orders. While they
serve avery important role in some cases, most placement disputes can be resolved

more fairly and efficiently by alesser involvement on their part.

It isthe parents that know the children the best, that love the children and will
have to live with the consequences of their decisions for the rest of their lives. A
decision by this court, strongly supporting the equa fundamental rights of both
parents, would act to assure both parents that their parental role will be equally
supported in Wisconsin Courts, unlessthereisevidence of harm or potential harm to
thechildren. It would make clear that they should focuson how to best co-parent their
children, rather than trying to use the legal system to diminish the role of the other
parent. Thisshould promote cooperation between the parentsan allow families to save
significant amounts of money currently being wasted to litigate thisissue. This will,
by itself, help secure the best interest of the children.
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[ (Issue 2 was deleted from the pdf version of this brief)
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RELIEF REQUESTED

Thereby Jan asks this court to:

1. Declare the application of Wis Stat. 767.045(1)()2, 767.045(4), 767.11(10),
767.11(14), second sentence of 767.24(4)(a), 767.24(5), and 767.325 (1)(b),
in cases where there is no credible evidence that either parent isunfit or that a
placement proposal that maximizes placement of the child with both parents
would be harmful to the child, is unconstitutional, since they fail to first
require a preliminary determination that a parent is unfit or that a placement
proposal which maximizes placement of the child with both parents would be
harmful to the child, and since they provide no safeguard that mediators,
placement evaluators, guardians ad litem, and courts must first and foremost
act to secure fundamental rights of parents to assume equal periods of

placement of their children.

2. Declarethat the application of Wis. Stat. 767.325 (1)(b), unnecessarily burdens
or restricts the fundamental rights of fit parents to fully participate in the

upbringing of their children, and is therefore unconstitutional.

3. Clarify the procedure for courts to use to assure the application of statutes
secures the fundamental equal rights of both parents.
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Remand to the trial court for the determination and payment of the costs
incurred by the Jan resulting from this unconstitutional infringement of his
fundamental responsibility and right and to bring this action or order the State

of Wisconsin to pay for Jan’s cost’ s to bring this action..

(Issue 2 was deleted from the pdf version of this brief)

Dated this 28th day of February 2002.

Respectfully submitted by

Jan Raz, Pro se
10120 W Forest Home Avenue
Hales Corners, WI 53130
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